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By^Samord J. Ungar '; than tte vastmajority. offed- 
wsshiMton Post stafi Writer eral crirninal trials. ^ - 
YAK^ItA.^ Wash., .July 28— “If the evidence to be forth- 
AttOT^yS for the Ju^ce De- coming has been tainted by il- 
partmeht,. Daniel Ellsberg and I®S®I surveillance, ot if the at- 
Anthony Russo flew to this troney-tclient privilege has 
ci^ at the. foot of the Cascade, heen violated by,- the govern- ; 
Mountains today, for ah emef- nient,” they addedj then the 
gencyheipinS before Supreme defendants “should not be ' 
Court ' ’Justice William' O. to undergo ^ the hard- 

Dbuglas to determine whether ships that the toal would en- 
the' - P&tagon Papers trial tail. 

miisf-^begiri in Los Angeles the defense attroneys 

Monday? concede, however, that the 
‘ The ' future of the case — a tssue is not -clear and that 
major test' of the federal gov- their appeal raises a unique 
emment’s power to control question concerning tee 
■ tee- disclosure of secret docu- fpurte . Amendment prohibi- 
mehts-:baS been in doubt for tion of unreasonable searches 

fiTO-dfiys while tee prosecu- and seizurp and tee Si^ 

tioh- and- defense fought over A^ndment nght to c^sel. 
ghvernme-nt. wiretapping. .Premous hi^ ™urt dem- 

* -X 'weefc ago, in a secret fil- sioM dealmg mth wiretapping 
ing wite:teS.; District Court “ 

Judge W.. Matt Byrne Jr., tee 
prosecutors- . acknowledged 

teat 'ohe'of 18 defense attpr- ' 

neys and consultants had b^ cepted while talking about the 
overhead during a conversa- sp^c case on tril 
tion with an unidentified third P Pentaeon Pauers 

pai^ who was tee target of afattoLy or consultant , 
electoomc surveteance is not public inf ormation 

EUsb^g an<^ B ^ e exactly’, who — ^was^.pverheard 
charged,i^te conspiraCT, ^Pi- about a mattw not ob- 

“5® while talking with someone 

ment prop^y m conn^b^^^^ 

with t^ir lea^g of Pen- . Tuesday, 

tagon Pape rs, a top seraet D^ private Inspection of 

fense- Department “Sio^ “ the surveillance log submitted 
U.S. involvement in^Souteeast j^y prosecution convinced 
Asia. ?-■ . ' t him teat it “is utterly without 

Their attbnieys contend that significance or relation in any 
the defendants’ constitutions ^ay to this case. Nothing said 
rights w^ “unquestionably”, jjj the intercepted communica- 
be violated if they go to trial tion could conceivably come 
-without full information on ^^ithin tee attorney-client priv- 
tee wiretag/.even if it proves iiege.” 

to be unrated to the case. A. three-judge panel of tee 

Relaying on recent Supreme u.S. Court of Appeals for the 
Court decisions, they demand Ninth Circuit upheld Bryne on 
the opportunity to participate Thursday, saying the he was 
in any court determination of entitled to inspect tee wiretap 
tee wiretap’s legality and its log privately and teat tee de- 
relevance to the trial... fendants had no standing to 

Ellsberg- and Russo, their at- raise tee suveiUance issue 
tomies said in court papers efore triaL . 

this week, “face an extremely Special government prosecu- 
lengthy and expensive trial, tors, who contend teat Bryne 
far longer and more expensive was wrong in tee first place to 


require disclosiure of any sur- ' 
veiUance of att^eys and con- 
sultants have '.cautioned 
against any new postponement, 
of the case — already more 
than a month behind schedule 
— because a jury has already 
been sworn to hear the evi- 
dence. ' , ^. ■ 

The defense, which insists 
teat even an “innocuous con- 
versation” could be related to 
the case, teen went to Doug- 
las, who has jurisdiction over 
all emergency appeals in the 
Ninth Circuit Douglas said 


that the, wiretap dispute was 
sensitive enough to require a 
full hearing. 

But Douglas was eager to re- 
turn to his 'summer home in 
nearby Goose Prairie, rather 
than remaining in tee Los An- 
geles area. He ordered tee de- 
fense and prosecution lawyers 
to foUow him north for a ses- 
sion this afternoon at tee fed- 
eral buUding in Yakima, 
where he has a summer office. 
Douglas stopped eh route in 
Portland, Ore., for a dental 
appointment 


The- opposing lawyers flew 
here after a brief session be- 
fore Bryne in Los Angeles this 
morning. 

Byrne declined to proceed 
with debate oh tee remaining 
pre-trial motions ‘“in all due 
deference” to Justice Douglas’ 
right to issue a ruling. 

In tee event teat the stay is 
denied,, however,. Judge Byrne 
tentatively, set Monday morn- 
ing for tee final pre-trial hear- 
ing, to be followed by open- 
ing arguments to the jury that 
afternoon. 


